
1----
rOCKET FILE rr'\)1/ nR!GINAL

OR\G1NAL
BARAFF, KOERNER, OLENDER Be HOCHBERG, P. C.

ATTORNEYS AT LAW
:533:5 WISCONSIN AVENUE, N. W., SUITE aoo

WASHINGTON, D. c. 200trS-2003

(202) 686-3200

B. JAY BARAPF

ROBERT L. OLENDER

JAKBS A. KOERNER

PHILIP R' HOCHBERG
MARK J. PALCHICX

JAMES E. MEYERS

August 24, 1993 OF COUNSEL
ROBERT BENNETT LUBIC

l'AX: (202) 666-8282

RECEIVED

AUG 24 1993
William F. Caton
Acting Secretary
Federal Communications Commission
1919 H Street, N. W.
Washington, D. C. 20554

•• : JIJ( Dook.t 110.

Dear Hr. Caton:

On August 23, 1993, Encore Media Corporation filed its
Comments in the above-referenced proceeding. However, due to
time constraints, those Comments did not contain a Table of
Contents or Summary, notwithstanding that they were twelve pages
in length.

Transmitted herewith are an original and four copies of a
set of Comments which do contain the Table of Contents and
Summary. The only other changes are the addition of the word
"reSUlts" in line 7 of Page 11, and adding the letter "s" to the
final word of the Conclusion.

It is requested that the enclosed Comments be substituted
for those filed on August 23, 1993.
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Counsel for . ~
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Enclosures

Should additional information be necessary in connection
with this matter, please communicate with this office.
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In its Comments, Encore Media corporation is seeking to

clarify that the term/concept "multiplexing" is broader than the

term/concept "time-shifting," and that "time-shifting" is but a

subset of "multiplexing." Legislative history of the Cable Act,

prior and contemporaneous press releases, and industry models

fUlly support this requested clarification.

Secondly, Encore offers its rationale for treating premium

multiplexed channels as a single channel when offered on a

stand-alone basis consistent with previous offerings.

Thirdly, Encore supports the Commission's tentative

conclusion that channel occupancy limits should apply only to

programming services directly affiliated with the cable

television operator.

(ii)
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Encore Media Corporation ("Encore corp."), through under-

signed counsel hereby submits its comments and request for

clarification in response to the Report , or4er and hrtber

Botice of Propo.e4 Rule KakiDq ("Further Notice") in the above-

captioned matter.

Encore Corp. owns and operates the video programming

service known as "ENCORE," which commenced service in 1991.

Encore Corp. selects and packages motion pictures from the

1960s, 1970s and 1980s, exhibiting them to multichannel video

programming subscribers on an "a la carte" per channel basis.

On May 25, 1993 Encore Corp. announced its plans to launch seven

mUltiplex channels in 1994, each with its own thematic focus.

Encore Corp. would be "vertically integrated" under the
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broadcast attribution standard discussed in the Further Notice

(41201) and as such would be subject to the proposed channel

limitations on those cable systems determined to have an

attributable interest in Encore Corp. Accordingly, Encore Corp.

is an interested person with standing to hereby comment.

Encore seeks to comment on three issues regarding the

treatment of mUltiplex channels for channel limitation purposes.

First, Encore Corp. requests the FCC to clarify that the

term/concept "time shifting" is a subset of the broader

construct of "multiplexing." Second, Encore Corp. encourages

the FCC to count an individual programmer's multiplex channels

as one. Third, Encore Corp. stresses its agreement with the

FCC's tentative decisions to apply any channel limits only to

programmers affiliated with the particUlar system operator.

I. TID 81InIM UP KUL'lIlLlIIIG ARB lOT 8YJfQIIYJIQUS

A. The Leqi.lative li.tory LaDquage Indicate.
That CODqre.. Con.idered the concept of
Multiplexing to be Broad ADd still Deyeloping

In the mUltiplex discussion of its Further Notice, the FCC

discusses the concept of "mUltiplexing" in a manner which could

be interpreted to mean that "multiplexing" is synonYmous with

"time shifting. ,,1 The legislative history of the Cable

'For example, in paragraph 218 of the Furthe~ Notice the
FCC, in response to various commenters' arguments that
multiplexing provides "time diversity," refuses to exempt
mUltiplex channels from channel occupancy limits on the basis
that mUltiplexing does not further diversity of programming.
Although we believe this is a narrow response, intended only to
address the commenters' arguments, we are concerned that this
response could be read, and misinterpreted, to mean that the
FCC, like some commenters, considers the concepts "mUltiplexing"
and "time shifting" to be interchangeable. Time shifting is the
programming technique of schedul ing the same programming on

2
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Television ConsWler Protection and Competition Act of 1992,

Pub.L. No. 102-385, 106 stat. 1460 (the "Act"), industry

multiplex practices, and trade press articles show that time

shifting is merely a subset of the much broader construct of

mUltiplexing.

The Act's text neither addresses nor defines the term

mUltiplexing. Indeed, the only Congressional reference to

mUltiplexing is found in the Legislative History to the Act.

Specifically, the House Committee on Energy and Commerce, H.R.

Rep. No. 102-628, 102d Cong., 2d Sess. (1992) ("House Report")

states at page 80:

"The Committee also notes that some cable operators
are experimenting with 'multiplexing' -- the offering
of mUltiple channels of commonly-identified video
programming as a separate tier (e.g., HB01, HB02, and
HB03). The Committee intends for these 'multiplexed'
premium services to be exempt from rate regulation to
the same extent as traditional single channel premium
services when they are offered as a separate tier or
as a stand alone purchase option." (emphasis added)

The House Report further provides at page 90:

" • • • It is the intent of the Committee that
'multiplexed' premium services such as HB01, HB02, and
HB03 also be excluded from the term 'cable programming
service. ' The Committee does not intend that the
trend toward offering mUltiple channels of commonly
identified video programming, that traditionally or
historically were offered on a per-channel or stand
alone basis, should result in an otherwise exempt
service becoming SUbject to rate regulation."
(emphasis added)

different mUltiplex channels at different times.

3



It is noteworthy that neither the term, or the concept of time

shifting are mentioned anywhere in the legislative history or

the Act.

B. Tb. IDdu.trr Multiplex Mod.l. ID axi.t.DO. Prior
to congr......1•••• of tb. Bou••••port 8bo••
that Tt.a I'if\iag i. ..r.ly • Kul\iplax 8ubl.t

A review of the industry models of programming in existence

when Congress formulated the mUltiplex exemption, and when the

House Report was published, show that most existing forms of

mUltiplexing are not time shifting.

In its deliberations, Congress used, as an example, the

mUltiplexing of Home Box Office ("H8O"). The obvious reason for

this choice is H8O's instant recognition. H8O's multiplexing

strategy has always been to counter-program its multiplexed

channels to the primary H80 channel as a means of targeting

distinct audiences during the same daypart (e.g., male, female,

kids, teens, etc.) and to offer more and different titles.

In April 1992, the Disney Channel multiplexed its service

by launching DIS-2, which also provides greater variety of

programming and counter-programming. In October 1991 Showtime

mUltiplexed its service by launching SHO-2, a time shifted

version of Showtime. Although MTV has not yet multiplexed, in

July 1991 MTV announced plans to mUltiplex MTV by offering three

additional genre specific music channels. Notably of the

premium services that have actually mUltiplexed, only Showtime

uses time shifting as its programming model.

4
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services utilize other forms of multiplexing (i.e., thematic,

genre or age specific).

Technically and theoretically, the HBO multiplexed

programming and perhaps others are "time shifted" inasmuch as

all of the programming on the multiplexed channels may be either

produced or licensed by the umbrella programming company (e.g.,

HBO, Inc.) and exhibited on the primary channel (e.g., HBO) or

its multiplexed channels. But, within any month (all premium

services are monthly SUbscription services) time shifting is

merely a by-product of exhibiting duplicated titles. Time

shifting is typically DQt the emphasis or means by which most

programmers mUltiplex their programming.

As Congress uses HBO as ~ example of mUltiplexing, it is

clear that it was looking at the industry usage of mUltiplexing

in forming its mUltiplex exemption and in crafting the House

Report language establishing the exemption. As Congress

discusses the "trend toward offering [multiplex channels]" and

the fact that "some cable operators are experimenting with

multiplexing ," it is clear that Congress intended that multiplex

rights extend to existing services that were historically and

traditionally offered on a per channel basis, but not yet

multiplexed, and allowed for mUltiplex methods to vary based on

individual programmer's discretion.

The House Report language indicates that in order to be

exempted from rate regUlation, the multiplex programming service

must (1) be a premium service: (2) consist of mUltiple channels

5
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of co_only-identified proqramminq; and (3) have been

traditionally or historically offered on a per-channel or stand-

alone basis. The effective date of the Act is clearly the

delineation to which the Co_ittee must have been referrinq,

since it could not have been Conqress' intention that previously

non-premium services could become exempt by future multiplexinq.

As the committee noted, HBO clearly fits the description. As

ENCORE was also a premium service offered on a stand-alone basis

at the time, its mUltiple channels of commonly-identified

proqramminq also satisfy Conqressional intent reqardinq

mUltiplexinq.

C. Articl•• Prior to tb••OU....port a.l.a••
abo. ~bat tb. Trade Pr... COD.i4.r.4
Multiplexiaq to be 'roa4.r ThaD fi.. 8hiftiuq

An Auqust 1991 multiplexinq article reqardinq the Disney

Channel stated that "The Disney Channel, however, has definite

plans to proqram--not just time shift-- a separate feed to be

beamed to several as yet unknown systems next March or April. H2

Moreover, articles reqardinq MTV stated that with respect to

channel compression, "MTV' s recent announcement of plans to

'multiplex' its offerinqs into three qenre-specific music

channels in 1993 is but the tip of the iceberq. ,,3 Additionally,

an article reqardinq HBO' s multiplex plans stated that "the

2cablevision, Video Triplets, Auqust 12, 1991.

3TY Program Inyestor, July 31, 1991, p. 2 of 8. See allo,
New York Times, January 22, 1992, pp. 01, os; Broadcasting, MTV
Announces Its Move To Multiplexinq, Auqust 5, 1991; Cable World,
MTV's 3-network plan siqnals cominq battle for channel real
estate, Auqust 5, 1991.

6
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primary HBO channel, for example, might air a film drama aired

at an older aUdience, while 'HBO-2' simultaneously offers a

teen-oriented comedy, and 'HBO-3' offers an original concert."4

Regardless of the programming models these channels eventually

constructed, it is evident that the cable industry, i. e. ,

programming networks, the trade press, etc. recognize that there

are various types of multiplexing in addition to time shifting.

D. .cc ••f.raDoe. to tbe rera/CoDoept
Ii.. .hift.. are without 'a.i.

In the Commission's Rate Regulation Proceedings, the FCC

used the phrase "multiplexed or time-shifted" in both its _:PRII

and .'o. As the FCC should have, and undoubtedly did, look to

the legislative history of the Act for guidance on mUltiplexing,

and the legislative history never uses the term time shifting,

that reference should be read to denote time shifting as a

subset or an example of mUltiplexing. Perhaps the FCC thought

"time-shifting" was the predominant method in the multiplex

experiments referenced by the House Report. In any event, it is

clear that Congress never used the term time shifting and the

FCC's references give no indication of why or how the FCC drew

a connection between the two terms, without the necessary

Congressional intent or mandate.

B. There are wuaerou. to••ible yer.ioD. of Multiplexipg

There are numerous possible versions of mUltiplexing. One

form is according to the age of the product being offered, be it

4PB Newswire, Home Box Office Plans MUltiple Delivery of
HBO and Cinemax, May 8, 1991.

7
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movies, .usic videos, vintage commercials, or any other product.

For example, a programmer could multiplex one channel per decade

such as the 1960s, 1970s and 1980s.

A second mUltiplex form is according to the target

audience. In this form, one mUltiplex channel could appeal to

children, another to young adults, another to males and another

to females.

A third multiplex form is, as Encore Corp. will soon offer,

thematic. In this form, one mUltiplex channel is devoted to

love stories, another to mystery, another to action, etc.

A fourth form of multiplexing is time-shifting. In this

form, a particular movie may begin showing, for example at 7:00

p.m. on one multiplex channel, at 9:00 p.m. on another mUltiplex

channel, and 11: 00 on yet another mUltiplex channel. Time

shifting plays virtually no role in the mix of the first three

forms of mUltiplexing.

Accordingly, Encore Corp. requests that the FCC, in light

of the above discussion, clarify for the record that

mUltiplexing may be constructed in a number of forms in addition

to time shifting.

II. IIUL'IIPLBJ: CR.-La .mULD BB BJ:BIIP'I
110M ICC CJWDIIL QCCU,pey LIII'l1

MUltiplex channels should be exempt from channel occupancy

limits because they provide substantial benefits to consumers,

and the Act appears to contemplate such single channel count

treatment. It appears that Congress intended multiplexed

channels to count as a single channel.

8
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services from rate regulation, Congress exempted 2DlY per

channel and per program offerings. At page 80 of the House

Report, quoted above, the Committee stated its intention that

mUltiplexed channels be exempted to the same extent as

traditional single channel premium services, (i.e., as ~ per

channel offering). This concept was emphasized by Commissioner

Quello in his June 1993 NCTA speech. He stated that "by

mUltiplexing Encore can create its own 'tier' and yet still be

considered a 'per channel' service under the Act that should be

exempt from rate regulation. The purpose of the channel

limitation concept is to maximize the choices of programming for

the viewer, at as reasonable a cost as possible.

In proposing to count "multiplexed" per channel offerings

in the application of the 40 percent channel occupancy

limitation (Further Notice, '218), the Commission overlooked

substantial consumer benefits from the multi-faceted nature of

mUltiplex and its many variations for cable television. The

Commission's proposal to include mUltiplexed channels within the

40 percent limitation was based on the sole assessment of the

consumer benefits of "time diversity" relative to program source

9



diversity •5 Time diversity, however, is a consumer benefit

resulting from but one form of mUltiplexing: time shifting. 6

By assessing "multiplexing" solely within the limited

context of the time shifting technique, the Commission ignored

significant other consumer benefits from other mUltiplexing

techniques. Encore Corp.' s Thematic MUltiplex is a case in

point. ENCORE's Thematic Nultiplex is not premised on time

diversity. In actualizing its "Mood on Demand" concept, Encore

Corp. carefully selected and scheduled different programming for

each multiplex channel. In order to do so, Encore Corp .

licensed more than 2,500 movies and 3,500 series episodes from

maj or studios and independent distributors through the year

2000.

III. CBaIIImL OCCUVUCY Lna'1" 'BOULD
APPLY OIlLY '1'0 fttOGJtAIIIII_ DftORU
UrILIADD WID DB CULl 'Y'IR OPIIUQB

5The Commission articulated the following rationale:

We also disagree with commenters who argue that
multiplexed channels should not be counted towards the
channel occupancy limits because they provide
subscribers with time diversity. While we recognize
that time diversity is beneficial to consumers, we
believe that congress was specifically concerned with
ensuring that a diversity of programming sources is
available to cable subscribers. We do not believe
that this diversity objective would be well served by
exempting multiplexed channels from the channel
occupancy limits.

Further Notice, , 218.

'Time shifting is the programming technique of scheduling
the same programming on different mUltiplex channels at
different times of the relevant programming period for the
purpose of affording the viewer more opportunities to view a
particular program.

10



Encore supports the Commission's tentative conclusion that

only the particular system or systems which are vertically

integrated with a video programmer should be subject to channel

limitations, and that the limitations should apply only to the

video programming services which are vertically integrated with

that particular system or those particular systems. Any other

conclusion leads to anomalous results. Suppose, for example, a

cable system is owned by an independent operator, (i. e., not

vertically-integrated). Should this operator be disallowed from

selling to ADX MSO which is vertically-integrated simply because

the independent operator has no channel occupancy limits, but,

on sale, the vertically-integrated buyer is charged with the

total of All vertically-integrated channels regardless of

ownership? In short, the pool of potential buyers would exclude

most MSO' s. The loser is the independent operator. And, as the

FCC noted in its Fu~ther Notice, such an interpretation provides

a disincentive for MSO's to invest in programming to provide

subscribers with more diversity as Congress intended. One

cannot imagine any MSO overloading its channel lineups with the

video programming offerings owned by another MSO. It simply

defies reason.

The chief purposes for Congress' enactment of Section

11(c) (2) (B) was the concern that cable operators might have

incentive to engage in anti-competitive practices, and a concern

that a vertically-integrated cable operator might limit the

"voices" available to subscribers to those controlled by the

11



vertically-integrated programmer. (See Further Notice at !168).

As noted above, a vertically-integrated cable operator is

unlikely to go out of its way to promote the wares of a

competitor. The second concern is well-alleviated by limiting

the scope of the channel occupancy limits to the same vertical

ownership.

IV. COIICL08IOI

Accordingly, Encore Corp. respectfully requests that the

Commission (1) clarify its definition of "multiplexing" as set

forth above: (2) count mUltiplexed services as a single channel:

and (3) apply channel occupancy limits only to the attributable

vertically-integrated programmers.

Respectfully SUbmitted,

ENCORE MEDIA CORPORATION

By t/,

Y onne R. Bennett
irector of Business

General Counsel
Affairs and
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